1895.~~B.~No. 829,

n the High Court of Fustice,

Chancery Division.

Mr. J USTICE NORTH.

Folios 22.
Writ issued 21st January, 1805,

Berwersxy JOHN BRINSMEAD AND SONS . Plaintiffs
AND

THOMAS EDWARD BRINSMEAD,
EDWARD GEORGE STANLEY
BRINSMEAD, SIDNEY WALTER
BRINSMEAD, AND ALBERT JOSEPH
WILLCOX o e o+ Defendants.

. Stutement of Claim,

1. The Plaintiffs are a firm of pianoforts manufacturers carrying

on business in Grafton Road Kentish Town and ‘Wigmore BStreet
in the County of London. '

2. The partners constituting the Plaintiffs’ firm ave and for many

years have been John Brinsmead and his two sons Thomas James
- Brinsmead and Edgar William Brinsmead. The said business was
first established by the said John Brinsmead in the year 1837 and
. was carried on under the name of * John Brinsmead ” until the year
1867 in which year the title or style of  John Brinsmead and Sons "
was adopted by the Plaintiffs and has ever since been used by themn

and such title was registered as the trade mark of the Plaintiffs in
the year 1877.

3. The Plaintiffs are also known and addressed by many of
their customers and the public as * J. Brinsmead & Sons.”

4. The business of the Plaintiffs is a very extensive one employing
o large number of skilled workmen and by means of the expanditure
of large sums of money in advertising and otherwise and by many
years of labour the Plaintiffs have acquired and now enjoy a world.-
wide reputation as manufacturers of pianofortes of the highest class
and such pianofortes are supplied by them in large numbers to all
parts of the world. The pianofortes manufactured by the Plaintifls
have attained a great reputation by reason of the excellence of their



manufacture and are generally known and referred to as *Brinsmead ”
pianos not only in the pianoforte trade but also by the general public.

5. TFor considerable periods prior to the month of October 1894
the Defendants were all of them employed as workmen or assistants
in the Plaintiffs’ said business and by that means obtained a knowledge
of the Plaintiffe’ methods of manufacture and of their business
- generally and also of the numes of many of the Plaintitfs’ customers.

6. In the month of October 1894 the Defendants commenced to
carry on and havesince carried on upon their own account the business
of pianoforte manufacturers in partaership under the style or firm of
“T. Brinsmead & Sons.”

7. The Defendants’ said business is carried on at a small workshop
taken by the Defendant Thomas Edward Brinsmead for the purpose
within a few minutes’ walk of the Plaintiffs’ factory in Kentish Town.
The Defendants’ said business is at present carried on upon a small
scale the total capital employed by them therein being the sum of
£160 which has been contributed in equal shares by the Defendants
Thomas Edward Brinsmead and Albert Joseph Willcox who are the
senior partners in the firm.

8. In the months of October and November 1894 the Defendants
issued to numerous pianoforte dealers (many of whom are customers
of the Plaintiffs) pawnbrokers furniture dealers and other persons in
various parts of the United Kingdom a circular in the following
terms—

“ T, Brinsmead & Sons,
“ Pianoforte Manufacturers,
¢ Bartholomew Rd. Works,
* Kentish Town, London.

* (Fentlemen,

* We invite the honour of a visit to inspect our unique high
“ class Pianos at the above works. For artistic design, tone,
“ touch, skilled workmanship and finish they are absolutely
“ unequalled.

‘¢ Pending your call or orders,

“ We remain, gentlemen,
“ Your obedient servants,
“ T. BrinsMEAD & Sons,

“ T, Brinsmead & Sons supply the trade only.
“ Photos and prices on application.”

9. In answer to numerous persons who applied to them for
“ photos and prices” the Defendants issued a number of photographs
of a piano and price lists.

10. The said photographs showed a piano with the words *'I.
Brinsmead & Sons” printed in white letters on lower front panel




‘thereof in the same position and in the same type as are adopted by -
the Plaintiffs in illustrated price lists and catalogues of their pianos .
published by them.

11.. In the said price lists issued by the Defendants as aforesaid
are described nine styles of pianofortes purported to be sold by them
and in the detailed descriptions of several of such pianos the following

_words were used ““ Check Action” * Patent Check Action” * Patent
Perfect Repeater Action ” and * Patent Perfect Check Repeater
Action.”

12. 1n the year 1878 the Plaintiffs (being entitled to a phtent
for a form of check action employed in pianos) registered as their
trade mark in conncotion with pianos the words * Patent Perfect
Check Repester ”” such words having been used by the Plaintiffs for
some years prior to the year 1875. The words registered by the
Plaintiffs as aforesaid have ever since such registration been used by
the Plaintiffs in their lists and  advertiserments as' desoribing a
particular feature of their pianos and such words are well known as
applying to tho Plaintiffs’ instruments and are not used by any other
manufacturers except by the Defendants as above-mentioned.

18. At the date of the issue of the said ciroulars photos and
price lists the Defendants had not in fact completed more than one or
two pianos and such instruments were not high class instruments or
unequalled in artistic design tone touch workmanship or finish but
were instruments of an inferior class.

14. Since commencing business as aforesaid the Defendants
have sold certain pianos manufactured by them bearing thereon sunk
or embossed in an iron plate forming part of the instrument the
words “ T, Brinsmend & Sons London” and ulso bearing the same
name on other portions of the instruments.

15. The instruments so sold by the Defendants as aforesaid are
likely to be mistaken by persons unacquainted with the quality of
the Plaintiffs’ pianofortes for instruments of the Plaintiffs’ manufacturs
and to be called or sold as * Brinsmead” pianofortes and being
inferior in quality to the instruments manufactured by the Plaintiffs
and if the Defendants are permitted to sell further instruments
bearing such name or mark as aforesaid or any similar name or mark
the reputation and business of the Plaintiffs is in danger of being
seriously prejudiced.

16, The Plaintiffs submit that the name or title *“T. Brinsmead
& Sons ” does not fairly or truthfully describe the Defendants’ firm
and the Plaintiffs charge that the use of such name by the
Defendants the issue of the circulars photographs and price lists
aforesaid and the other conduct of the Defendants above referred to
were designed and intended to lead the public to believe that the
business carried on by the Defendants is the Plaintiffs’ business and
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thereby to obtain for the Defendants a portion of the Plaintiffs’
business and the benefit of the reputation which the Plaintiffs have
obtained. ‘ : :

17. The conduct of the Defendants herein complained of is
calculated to produce the consequences mentioned in the preceding

paragraph.

18. Many persons have in fact been deccived by the circular
aforesaid into believing that the same was published by the Plaintiffs’
firm.

The Plaintiffs’ claim is for—

(1) An injunction fo restrain the Defendants from carrying
on the business of pianoforte manufacturers under the
name of “T. Brinsmead & Sons” or under any other
name so closely resembling the Plaintiffs’ name as to be
caloulated to mislead the public into the belief that the
business carried on by the Defeudants is the Plaintiffs’
business.

(2) An injunction to restrain the Defendants from issuing
or. publishing any circular advertisement or other
document containing any representation or any state-
ment leading or calculated to lead to the belief that
pianos manufactured or sold by the Defendants are of
the Plaintiffs’ manufacture.

(3) An injunction to restrain the Defendants from selling or
disposing of any pianos having marked or impressed
thereon the name of *T. Brinsmead & Sons” or any
other name or combination of names of which the word
* Brinsmead ” forms a part without olearly distinguish-
ing such pianos from the pianos manufactured by the
Plaintiffs and from otherwise selling and passing off or
doing any act calculated to enable other persons to pass
off pianos manufactured or sold by the Defendants as
pianos of the Plaintiffs’ manufacture.

C. LYTTELTON CHUBB.

Delivered this 26th day of March, 1895, by WaALTeER Maskrry, of
35, John Street, Bedford Row, in the County of London, Solicitor
for the Plaintiffs.



1896.—B.—No. 329.
- the Bigh Court of Justice,

CHANCERY DIVISION.
Mr. JUSTICE NORTH.

Fos. 15.

Berween—JOHN BRINSMEAD & SONS
AND

THOMAS EDWARD BRINSMEAD, EDWARD
GEORGE STANLEY BRINSMEAD, SIDNEY
WALTER BRINSMEAD and ALBERT JOSEPH
WILLCOX ... ++. DEFENDANTS.

we e PLAINTIFRS

Statement of Befence,

Delivercd the 4th day of April 18956 by LEWIS & LEWIS
of Ely Place Holborn in the County of Middlesex Solicitors for
the Defendants.

1.—Paragraphs 1 and 2 of the Statement of Claim (hereinafter
called the Claim) are admitted. A large and important branch
of the Plaintiffe’ business if not the greater portion thereof consists
of the sales of pianofortes by retail.

2.—The Defendants do not admit the allegations in paragraph
3 of the Claim.

8.—The Defendants do not admit that the pianofortes manu-
factured by the Plaintiffs are generally or at all known or referred
to as Brinsmead pianos or that by the means alleged in paragraph 5
of the Claim or any other means they have obtained or have any
special knowledge of the names of any of the Plaintiffs’ customers.
In or about October 1894 the Defendants were as they allege
without just cause dismissed from the Plaintiffs’ employment
and thereupon the Defendants who were dependent on
their weekly enrnings for their livelihood and were ignorant
of any trade other than that of pianoforte manufacturers were
compelled to set up the manufacture of pianofortes. In fact the
greater part of the trade in manufacturing pianofortes carried on
in London is carried on in the neighbourhood of Kentish Town and
in choosing the premises referred to in paragraph 7 of the Claim
the Defendants acted bona fide and without any intention of
appropriating any benefit connected with the reputation of the
Plaintiffs or the locality of the Plaintiffs’ works.

4. —With reference tothe partnershipreferred to in paragraph 6
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of the Claim the Defendant Willcocks since his dismissal from the
Plaintiffs' irm has desired to be at liberty to carry on his trade in
other parts of the world and for this reason the partnership between
him and the other Defendants is determinable by six munths’ notice
on either side. The' Defendants adopted the partnership style of
T. Brinsmead & Sons bon4 fide and solely for the purpose of making
known the fact that ﬁbe two sons of the Defendant Thomas Edward
Brinsmead were his partners and without any intention of passing
off the Defendants’ goods or business as the goods or business of
the Plaintiffs. Save'and subject as aforesaid the Defendants admit
paragraphs 4, 5, 6 and 7 of the Claim. . '

6.—~The Defcndants admit. that the circular set forth in
paragraph 8 of the Claim was issued to pianoforte dealers as' alleged
in the said paragraph but they deny that the same was issued to
any customers of the Plaintiffs or to any pawnbrokers furniture
denlers or persons other than pianoforte dealers. The Defendants
say that the notice at the foot of such circular that the Defendants
supply the trade only is sufficient of itself to distinguish the
Defendants’ business and manufacture from that of the Plaintiffy’,

6.—The Defendants admit that they have issued photographs
of a pianoforte and price lists of the pianoforte manufactured by
them and that the said photographs showed a pianoforte with the
words T. Brinsmead & Sons distinctly priuted on the panel thereof
but they deny that the said words or letters were printed in the
same position or in the same type as are adopted hy the Plaintiffs
in any price list or catalogue published by them and the Defendants
say that the Defendants’ said photograph and price lists were in
printing and other respects entirely distinguishable from the
Plaintiffs’ price lists or catalogues and contained nothing whatever
calculated to lead any person to believe that the Defendants’ goods .
were manufactured or sold by the Plaintiffs,

7.—It iz not the fact that the Plaintiffs are entitled by virtue
of any patent or registered trade mark or otherwise to any right in
or exclusive user of the words * patent perfect check repeater ” or
any like words. In fact the words check repeater or perfect check
repeater action or similar words are commonly used iu the trade as
descriptive of special formsof pianoforte action and the Defendantsare
in fact now entitled to use a particular form of check repeater action
known us the perfect repeater check action. Save and subject ag
aforesaid the Defendants deny each and all of the allegations
respectively contained in paragraphs 9 to 12 both inclusive of the
Claim. ‘

8.—Under the circumstances hereinbefore appearing the
Defendants have maunufactured only a limited number of pianofortes
for sale but all such pianofortes are of good quality and character
having regard to the prices charged for the same, .
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9.—The Defendants say that in using the trade name of
T. Brinsmead & Sons they have acted within their rights and
without infringing any right or property of the Plaintiffs.
10.—The Defendants in the course of their manufacture have
never attemnpted in any way to pass off any pianofortes manufactured
or sold by them as the goods of the Plaintiffs or as pianofortes
menufactured or sold by the Plaintiffs, The Defendants submit
that the Plaintiffs have not as against the Defendants any exclusive
right or property in or user of the word Brinsmead or the words
Brinsmead & Sons in connection with pianofortes.
oon ‘--The Defendants have never attempted and do not intend or
threaten to represent their goods or pm.nos as the goods or pianos
of the Plaintiffs nor have the Defendants .in any way imitated the
style or get up of the Plaintiffs’ goods or pianos and the goods and
pianos of the Defendants ure not in fact likely to be taken by
purchasers or others for or as the goods or pianos of the Plaintiffs.
Save,and subject as afuresaid the Defendpnts deny each and all of
the ailegations respectively contained in paragraphs 18 to 18 both
inclusive of the Claim.

ALDRED W. ROWDEN.



1895.—3.—No.‘§;,,. :
In the High Court of Justice, L

CHANCERY DIVISION.
Me. JUSTICE NORTH

Los, 15,

Delivered the 4th day of April, 1895f

JNO. BRINSMEAD & SONS

— —

BRINSMEAD and Others,

Statengut of Delenys}

LEWIS & LEWIS,
10 & 11, Ely Place,
Holborn,

C. Hampy, Printer, 7, Blsplc‘lnn, Loudon,




o
o
W f
-

. . . .

b, Ly llellove CLhuts-

Do leienoct ADil zz“/ffzwaofw '
/896 Loy K allin Drvoehetl off 35 Lo bire
Wobienl, Toctforot Roxur i Adea B '
—oflorrdorn, Lolielon forhRe Llacntify,



| [095B E52T
It gh Gonir gt Juutie

- Plandtp
SNy Y'YV, SV .
botuonrdl Geor T j
PRtprorread Z 7 MZ%/M
I Pesnsrrweadl’ ardl -

oo ol Gt oy s Sl Bepre.

z/%o 2%&%«*’/%%%4‘ ‘,

dz?/%}m///f
Pl %ea’/’d7/ 2,7 i

W alder Frnasketl
G5 G Tlezel” |
FHnlfffy ot '

5 hupPdins Yk
ALt )

|
b
i
!
t
!
t

i
\




IR
L AR

e

O

RO S R - - S
.

O

Sreyemls. -

Coveasr B

A 43

g -

N3
N




	Statement of Claim
	Statement of Defence
	Reply
	Pleadings cover

